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Treatment of unfair trade laws has become an important topic in negotiations on
preferential trading areas. Recent preferential trading areas involving the United States,
one of the most significant users of these laws, have established special binational
dispute settlement panels to arbitrate disagreements. Using a panel database of U.S.
antidumping and countervailing duty activity from 1980 through 2000, the article
examines whether the use of dispute settlement panels has reduced such activity
between the United States and its North American Free Trade Agreement partners.
The analysis finds little evidence for any effect, calling into question the effectiveness of
dispute settlement panels in reducing unfair trade law activity.

With the success of multilateral trade negotiation rounds under the General
Agreement on Tariffs and Trade (GATT) and the World Trade Organization
(WTO) in reducing traditional forms of trade protection, such as tariffs and
quotas, attention has turned to the use of antidumping and countervailing
duty laws by WTO member countries. In some countries, these laws have been
on the books since well before the GATT/WTO existed. However, as GATT/WTO

membership has grown over the past two decades, such activity has
exploded.1

This trend is worrisome for its implications for the ultimate effectiveness of
recent and future GATT/WTO rounds. It may be that countries with antidumping
and countervailing duty laws are willing to negotiate greater reductions in other
forms of trade protection, since such laws allow the most import-sensitive
sectors a channel of relief when negotiated reductions in trade barriers take
place. But it is also the case that increased antidumping and countervailing duty
activity may seriously undermine free trade agreements that do not fully address
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the use of such laws.2 In recent WTO meetings, it has become apparent that
traditional users of antidumping and countervailing duty laws, particularly the
United States, have been extremely reluctant to allow such laws even to be put
on the agenda of future WTO negotiations. As the Doha Round has stagnated,
countries have focused efforts on negotiating preferential trading areas.

The United States is a substantial user of antidumping and countervailing duty
laws and also has made renewed efforts in the past decade to negotiate prefer-
ential trading areas. In both the Canadian–U.S. Free Trade Agreement (CUSFTA)
and the North American Free Trade Agreement (NAFTA), the United States
strongly resisted calls by Canada and Mexico for suspension of antidumping
and countervailing duty activity.3 Instead, a compromise was reached, and codi-
fied in Chapter 19 of CUSFTA and NAFTA, to establish binational panels to review
antidumping and countervailing duty actions between member countries when
requested by an involved party (Gantz 1998).4 Did this compromise solution have
any impact on antidumping and countervailing duty activity? The answer is
important not only for future preferential trading areas negotiated by the United
States, such as the Free Trade Area of the Americas,5 but also for any bilateral or
multilateral trade negotiations involving countries with such laws.

On the one hand, the NAFTA binational dispute panels might not be expected
to have much effect, since they are limited to determining whether a country
appropriately followed its own national laws in making a particular antidump-
ing or countervailing duty determination. Thus, the review panels can neither
question nor change such laws, which was a crucial issue for the United States.
On the other hand, the process provides an alternative to having national courts
handle appeals of antidumping and countervailing duty decisions, thus offering
the possibility of greater impartiality.6 And, in fact, virtually all appeals of U.S.
antidumping and countervailing duty decisions by Canada and Mexico since
NAFTA have came through the dispute settlement mechanism rather than national
courts of appeals, and the dispute panels have often remanded decisions to
U.S. agencies, resulting in changes to the original rulings (Macrory 2002). In
addition, Jones (2000) finds that both U.S. antidumping filings against Canada

2. While antidumping and countervailing duty activity often involves narrowly specified import

products, the high duties often imposed and other features of the administration of these programs can

result in substantial welfare impacts. Gallaway, Blonigen, and Flynn (1999), using 1993 data, estimate

that U.S. antidumping and countervailing duty programs cost the United States $4 billion annually.

3. In January 1994, CUSFTA was incorporated into NAFTA, which was expanded to include Mexico.

4. The Chapter 19 review process was separate from a more general dispute settlement mechanism

for all NAFTA-related issues stipulated in Chapter 20.

5. The U.S. use of antidumping and countervailing duty laws has been a particular concern to

Argentina and Brazil in the negotiations for a Free Trade Area of the Americas (FTAA). For example, a

January 31, 2001, front-page article in Brazil’s Gazeta Mercantil reported that antidumping issues had

led to an FTAA negotiation impasse between Brazil and the United States.

6. The national courts of appeals for unfair trade cases are the Court of International Trade of the

United States, the Federal Court of Canada, and the Federal Fiscal Tribunal of Mexico.
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and Canada’s antidumping filings against the United States dropped signifi-
cantly after CUSFTA, which he attributes to the dispute settlement process.7

This article provides a more detailed empirical examination of U.S. anti-
dumping and countervailing duty actions from 1980 through 2000 to determine
the effects, if any, of the dispute settlement panels established under CUSFTA and
NAFTA on U.S. antidumping and countervailing duty activity with respect to
Canada and Mexico.8 This article improves on Jones’s (2000) statistical
approach in a number of ways. First, Jones limits his sample to observations
on U.S. and Canadian antidumping and countervailing duty activity. This holds
each regression to just 18 observations and does not adequately control for
trends in U.S. antidumping and countervailing duty activity that may affect all
countries equally. In contrast, this article samples and estimates U.S. antidump-
ing and countervailing duty activity across all U.S. import sources, a better
strategy for distinguishing the effects of Chapter 19 on U.S. antidumping and
countervailing duty activity against its NAFTA partners from other general trends
in such U.S. activity. Second, Jones estimates the effects of the Chapter 19
dispute settlement process through a simple dummy variable indicating the
years since CUSFTA was established. Such a variable could be picking up the
effects of myriad other changes that may have coincidently occurred after the
establishment of the dispute settlement process. This article uses detailed mea-
sures of actual Chapter 19 dispute settlement activity to more accurately test the
effect on antidumping and countervailing duty activity. Finally, Jones examines
only the impact on the frequency of U.S. antidumping and countervailing duty
cases against Canada, not on the outcomes. The analysis here examines the
impact not only on U.S. filings but also on the likelihood of successful filings.

In contrast to the previous literature, this analysis finds little evidence that
Chapter 19 has significantly affected U.S. antidumping and countervailing duty
activity against its NAFTA partners. In particular, for Mexico there is no evidence
that Chapter 19 activity significantly lowered U.S. filings or the number of
affirmative decisions. This result is robust to measuring Chapter 19 activity as
recent filings or as recent filings that led to remands for U.S. government
agencies to redetermine their original decisions. The results are also statistically
insignificant when Chapter 19 activity is specified as cumulative filings or
remands rather than as those from the previous year. There is likewise no
evidence that Chapter 19 dispute settlement filings or remands affected the

7. A few law journal articles and U.S. General Accounting Office (now the Government Account-

ability Office) reports have observed a number of developments in the operation of the binational review

panels stipulated under Chapter 19. U.S. GAO (1997); Vega-Canovas (1997); Gantz (1998); and Pippin

(1999) assess how well the binational panel system reviews have worked in fulfilling their stipulated

goals.

8. The primary focus on U.S. antidumping and countervailing duty activity is due to data accessibility

issues, as well as the fact that the United States is the largest market in NAFTA and the largest user of

antidumping and countervailing duty laws.
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number of U.S. cases against Canada. This contrasts with the findings of Jones
(2000). However, there is evidence that cumulative Chapter 19 filings and
remands did lower the number of affirmative U.S. antidumping and counter-
vailing duty decisions for Canada. Surprisingly, import penetration is not found
to be a statistically significant variable for determining U.S. antidumping and
countervailing duty activity, so the increased trade volumes resulting from
CUSFTA and NAFTA also are unlikely to have affected U.S. activity.

I . AN T I D U M P I N G A N D CO U N T E R V A I L I N G DU T Y IN V E S T I G A T I O N S A N D

CH A P T E R 19 DI S P U T E SE T T L E M E N T PR O C E D U R E S

There are many common features in the application of antidumping and coun-
tervailing duty protection across countries, primarily because successive rounds
of GATT/WTO multilateral trade negotiations have codified standard practices.9

Antidumping and countervailing duty cases begin with a petition from a
domestic industry (or related party such as a labor union or trade association)
for protection against imports that are allegedly being dumped—sold at unfairly
low prices. Before remedies can be put into place, the appropriate authorities
must rule on whether the alleged unfair trade practice is occurring and if so on
whether it has caused or threatened to cause ‘‘material injury’’ to the domestic
industry. For antidumping cases, the authorities first determine whether dump-
ing is actually occurring by comparing transactions in the import market against
some measure of ‘‘fair’’ or ‘‘normal’’ value. For countervailing duty cases, the
authorities must determine whether the foreign government is providing an
export subsidy to its firms and then calculate the magnitude of such subsidy.
Then, for both antidumping and countervailing duty cases, the authorities must
examine economic data such as import penetration, domestic industry perfor-
mance, and macroeconomic effects and decide whether the imports are a
significant cause of injury or potential cause of injury.

If material injury is found, the authorities impose duties to remedy the
‘‘unfair’’ imports. U.S. statutes allow for appeals of antidumping and counter-
vailing duty decisions through a number of channels. Parties can appeal deci-
sions to a higher national court within the country applying the unfair trade
remedy. As WTO members, involved parties and governments can also take
decisions to the WTO dispute settlement process.

CUSFTA and NAFTA added another avenue for appeal, Chapter 19, which
permits bypassing national courts and appealing decisions directly to a five-
member binational review panel. Two panel members must come from each

9. The NAFTA negotiations also pushed Mexico to reform its antidumping and countervailing duty

laws in a number of substantial ways. Most of the reforms were to add the much-needed due process

features to Mexican procedures, including the abolition of provisional duties before preliminary deci-

sions, full participation by involved parties in the administrative process, timely written notifications of

decisions, and the right to immediate appeals. See Giesze (1994) and Pippin (1999) for further details.
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country represented in the dispute, drawn from a list of 25 people designated by
each country. The fifth member is chosen from the list of one of the represented
countries. In practice, countries seem to take turns choosing this fifth member.

The panel is charged with establishing whether the national authority made
errors in ‘‘fact or law’’ in its determination, as set out in the complaint. Thus, the
application of the national antidumping or countervailing duty law is under
review, not the laws themselves. The panel either affirms the original decision or
remands the decision to the national authority for reconsideration. Panels
cannot reverse or dismiss a decision. Application of unfair trade remedies is
not affected unless a dispute settlement panel remands a decision to the national
authority and the authority changes its original ruling.

The consensus seems to be that the panels were working well under CUSFTA

(before NAFTA), with judgments that were considered fair, noncontroversial, and
impartial for both countries (see, for example, U.S. GAO 1997, p. 14). Many of the
early decisions under CUSFTA were being administered within the stipulated 315
days, a substantial improvement over the standard timeline of national appeals
courts. However, implementation under NAFTA has gone less smoothly. In parti-
cular, cases concerning Mexico have not been timely, causing concern on the part
of Mexican officials. Part of the problem has been language difficulties and
finding qualified Mexican experts to sit on the panels. In addition, satisfaction
with panel decisions involving both Canada and Mexico has been much lower
with the higher profile cases, such as the pork, swine, and softwood lumber cases.
The lumber case was ultimately resolved by high-level negotiations between the
United States and Canada, not through the Chapter 19 settlement process.

I I . HY P O T H E S E S

CUSFTA and NAFTA led to two developments that could substantially affect U.S.
antidumping and countervailing duty activity—increased imports and a new
dispute resolution mechanism. To the extent that import penetration increases
antidumping and countervailing duty activity, the increase in imports from
Canada and Mexico could lead to an increase in U.S. antidumping and counter-
vailing duty filings against NAFTA partner countries. Thus, import penetration
(the value of a country’s imports as a share of U.S. GDP) would be expected to be
positively correlated with U.S. antidumping and countervailing duty activity.

The new dispute settlement mechanism under CUSFTA and NAFTA brought
greater external scrutiny of U.S. administration of its antidumping and counter-
vailing duty laws, which might reduce the incidence of such activity with respect
to Canada and Mexico. There were 48 filings by Canada and 20 filings by
Mexico against the United States through 2000 (table 1). For both countries in
roughly a third of the cases, the original decision by the U.S. agencies was
affirmed, in a third the cases were remanded to the U.S. authorities for reconsi-
deration, and in a third the cases were terminated (withdrawn) before the panel
made any decision. As discussed by Jones (2000), in a handful of cases the
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remands led to some changes from the original decision.10 While there was
significant activity involving both countries, Mexican cases have generally taken
longer, with cases filed in 1998 (or later) still to be determined as of this writing.
This may lead to some differences in the effect of Chapter 19 activity on U.S.
antidumping and countervailing duty cases.

There is little evidence based on the number of cases of a significant change in
the average share of U.S. antidumping and countervailing duty activity for
Canada after CUSFTA or for Mexico after NAFTA (figure 1). While this simple
analysis suggests little effect of Chapter 19 activity on U.S. antidumping and
countervailing duty actions against its NAFTA partners, other factors that may
not be particular to the NAFTA partners may have been affecting U.S. antidump-
ing and countervailing duty activity during these time periods. Econometric
analysis is needed to control for these other factors.

F I G U R E 1. Three-Year Moving Average of Canadian and Mexican Share of Total U.S. Anti-

dumping and Countervailing Duty Activity, 1980–2000

Source: Author’s analysis using data on U.S. antidumping and countervailing duty cases
reported in the Federal Register. Some of the data are available from the author’s U.S. antidumping
web page: http://darkwing.uoregon.edu/�bruceb/adpage.html.

10. These are documented in Jones (2000, table 2). The largest change was a remand that led to

elimination of the countervailing duty on Canadian softwood lumber, which then led to negotiations

between the United States and Canada. U.S. cases against red raspberries, pork, steel rail, live swine, and

magnesium also had remands that resulted in somewhat lower duties.

Blonigen 413



I I I . EC O N O M E T R I C AN A L Y S I S

An empirical model was developed to estimate the impact of NAFTA on anti-
dumping and countervailing duty activity. The dependent variable is the number
of U.S. antidumping and countervailing duty petitions against a particular
import source for a given year.11 Following standard practice, petitions across
import sources and time are assumed to follow a discrete distribution—the
negative binomial distribution. It can be assumed that the parameter governing
the frequency of antidumping and countervailing duty actions for these distri-
butions is a linear function of explanatory variables. The effect of these expla-
natory variables on the observed frequency of antidumping and countervailing
duty actions can then be estimated through maximum likelihood techniques.12

The list of included explanatory variables begins with import penetration. As
discussed in the Hypotheses section, increased import penetration is expected to
have a positive impact on U.S. antidumping and countervailing duty activity
against the source country. Thus, the coefficient on import penetration can provide
an estimate of the effect of increased import penetration by NAFTA partners on U.S.
antidumping and countervailing duty activity toward these partners.

A number of annual Chapter 19 filings by Canada and Mexico are used to
test the effect of Chapter 19 activity on U.S. antidumping and countervailing
duty activity against its NAFTA partners. Since Canadian filings are expected to
affect U.S. activity only against Canada and analogously for Mexico, each filing
measure is interacted with a dummy variable indicating the import source. The
expectation is that a greater number of Chapter 19 filings will reduce current
filings and affirmative decisions of U.S. antidumping and countervailing duty
cases against Canada and Mexico. Because U.S. filings and decisions may be
affected only when Chapter 19 filings led to reconsiderations of previous cases,
an alternative estimate considers measures of annual Chapter 19 remands as an
explanatory variable as well. The analysis assumes that there were no other
changes (legal or otherwise) that altered incentives for parties to pursue other
channels of appeal.

In determining appropriate explanatory variables, the analysis here follows
a number of previous statistical analyses of the factors that determine the

11. An alternative measure of activity is the volume of imports subject to investigations from a

particular import source in a given year, since a count measure makes the implicit assumption that all

cases are equally important in terms of import volume. However, import volumes for products subject to

antidumping and countervailing duty investigations are often not publicly reported because of confiden-

tiality concerns when the case involves a small number of firms.

12. Examples of such papers using maximum likelihood estimation of Poisson or negative binomial

distributions to model the frequency of U.S. antidumping activity include Feinberg (1989); Feinberg and

Hirsch (1989); Jones (2000); and Knetter and Prusa (2003). A more extensive literature has examined the

factors that determine the outcomes of these filed petitions, including Finger, Hall, and Nelson (1982);

Moore (1992); DeVault (1993); Baldwin and Steagall (1994); Blonigen and Feenstra (1997); and Hansen

and Prusa (1997).

414 T H E W O R L D B A N K E C O N O M I C R E V I E W , V O L . 19 , N O . 3



frequency of U.S. antidumping and countervailing duty action generally. Fol-
lowing Knetter and Prusa (2003), real U.S. GDP growth and the real exchange
rate (foreign currency per U.S. dollar, specific to each country or region) are
included, with lower real GDP growth and appreciation of the U.S. currency
relative to the import sources expected to make antidumping and countervailing
duty filings more likely. Following Jones (2000), corporate profitability and
unemployment variables are included, with lower corporate profitability and
higher unemployment expected to increase U.S. filings. Change in import pene-
tration is included to control for any effect of import penetration not explained
by exchange rate movements, such as trade protection changes instituted by
CUSFTA and NAFTA. Higher import penetration is expected to be associated with
greater filing activity. Following Knetter and Prusa (2003), the explanatory
variables are lagged by one year, since U.S. authorities use economic data
from recent previous years to determine dumping and injury. Regional fixed
effects are also included to control for unobserved region-specific features that
may increase or decrease the incidence of U.S. antidumping and countervailing
duty activity against a particular region, everything else being equal.

Data

To serve as controls, data on U.S. antidumping and countervailing duty activity
with respect to other import sources are also included. Thus, the dataset consists
of a balanced panel covering 1980 through 2000 and includes seven import
sources: Canada, Mexico, Japan, the European Union, Latin America excluding
Mexico, Asia excluding Japan, and the rest of the world. The first four countries
and regions are the major U.S. trading partners, and the final three are com-
monly used regional groupings. Starting the sample in 1980 is standard in the
literature, as this is the year when the United States made a major change in its
antidumping and countervailing duty laws and activity. With seven regions and
21 years, the sample numbers 147 observations.13

Data on U.S. antidumping and countervailing duty filing activities and deci-
sions for 1980–2000 for the dependent variable come from the U.S. Antidumping
Database constructed by the author and available from the National Bureau of
Economic Research web site (http://www.nber.org/antidump). Data on Chapter
19 dispute settlement proceedings and decisions are available from the NAFTA

Secretariat (http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx). Data on
annual U.S. corporate profits, U.S. unemployment rate, and U.S. GDP growth
rate are from Economic Report of the President (Council of Economic Advisers
2002, tables B-94, B-42, and B-1). Data on import flows come from the Direc-
tion of Trade Statistics Yearbook (IMF various years).

13. In contrast, Jones (2000) runs separate equations for the United States and Canada covering

1980–97, which means that each regression is based on only 18 observations and does not benchmark

relative to a control group.
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Real exchange rate data for Mexico, Canada, and Japan come from the
Economic Research Service of U.S. Department of Agriculture (USDA ERS) and
are available from its web site (http://www.ers.usda.gov/data/sdp/). The real
exchange rate for the rest of the world comes from the broad index of the real
U.S. dollar exchange rate of the Economic Report of the President (Council of
Economic Advisers 2002, table B-110). And the real exchange rate for the
European Union, Latin American, and Asian regions are calculated as trade-
weighted averages of the real exchange rates for important countries from those
regions, using the USDA ERS dataset. Each real exchange rate index was normal-
ized by dividing each annual observation by the index’s sample mean.

Table 2 provides descriptive statistics for the explanatory variables and
dependent variables used in the statistical analysis, as well as the expected
sign on the coefficient for each explanatory variable.

Econometric Analysis: Initial Specifications

The results of the negative binomial maximum likelihood estimates of the
explanatory factors for U.S. antidumping and countervailing duty filings and
affirmative decisions are reported for the total annual number of U.S. filings and
for affirmative decisions only (table 3). Many of the general results also hold for
alternative estimates, as discussed below.

The overall fit of the equation is generally good, with a Wald statistical test
easily rejecting the hypothesis of jointly insignificant explanatory variables at
the 99 percent confidence level. While the fit of the equation is statistically
significant, the control variables are generally not, though four of the five have
the expected sign. The general pattern for the alternative estimations is for
import penetration, the exchange rate, and corporate profitability to have the
expected sign, with coefficients for corporate profitability and the exchange rate
often statistically significant at standard confidence levels. The result that
exchange rate appreciation is correlated with higher U.S. antidumping and
countervailing duty activity accords with the findings of Knetter and Prusa
(2003). Jones (2000) finds that lower U.S. corporate profitability led to a greater
incidence of U.S. antidumping and countervailing duty activity.

Several of the regional fixed effects are statistically significant and yield an
interesting pattern. In particular, both Canada and Mexico have statistically
significant negative coefficients, with the estimates suggesting that both coun-
tries experience about six fewer U.S. duty cases each year than the omitted
regional fixed effect, rest of the world, everything else being equal.14

With respect to the focus variables, there is little evidence that NAFTA Chapter
19 filings affect annual U.S. antidumping and countervailing duty filings.
The coefficient on NAFTA dispute settlement filings by Canada is, as expected,

14. Marginal effects are not the coefficient estimates in this nonlinear specification. Rather, they were

numerically calculated using the econometric package STATA.
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negative (suggesting that greater Canadian dispute filings decrease U.S. anti-
dumping and countervailing duty filings against Canada), but is not statistically
significant at standard confidence levels. The coefficient on NAFTA dispute set-
tlement filings by Mexico is positive, opposite to the hypothesized sign, and
statistically insignificant as well. Although import penetration increased after
NAFTA for both Canada and Mexico, the coefficient on import penetration is
statistically insignificant, meaning that import penetration had no discernible
impact on U.S. antidumping and countervailing duty filings related to NAFTA.

Because antidumping activity might respond differently to NAFTA effects than
countervailing duty activity, the regression was also estimated with the number
of U.S. antidumping filings only as the dependent variable (table 3, column 2).
This alternate specification has little impact on any of the coefficients, although
the fit of the equation is somewhat better and more variables display statistical
significance.

While NAFTA dispute settlement filings might not deter domestic firms in the
United States from filing antidumping and countervailing duty cases, the filings
might make U.S. government authorities less likely to rule affirmatively in
antidumping and countervailing duty cases. After all, it is their decisions, and
hence their credibility, that is under review by the dispute settlement panels.
When the regressions are estimated with the annual number of affirmative U.S.
decisions against a region as the dependent variable, coefficients are generally of
the same signs as for total U.S. filings, with slightly better pseudo-R2s and
overall fit of the equations. Once again, import penetration is not a statistically
significant determinant of affirmative decisions, and the NAFTA dispute settle-
ment filing variables have no statistically significant effects.15

Econometric Analysis: Alternative Specifications

Several alternative specifications were examined as sensitivity tests. Inclusion of
year dummy variables or a trend term did not alter results. Several alternative
measures of Chapter 19 activity by Mexico and Canada against the United
States were also examined. One such measure is ‘‘successful’’ Chapter 19
cases, or cases remanded to the United States to reconsider the initial decision.
In an empirical specification otherwise identical to the main specifications, these
NAFTA dispute settlement remand measures have no significantly negative effect
on U.S. antidumping and countervailing duty filings or affirmative decisions
(table 4, rows 1 and 2). While not reported, the coefficient on import penetra-
tion continues to be statistically insignificant, suggesting that increased import

15. A number of alternative import measures were tried as control regressors, including real import

growth, with no change in the explanatory power of import activity for U.S. antidumping and counter-

vailing duty outcomes. One possible explanation for the poor performance of the import measures is the

aggregate nature of the data. Movement in aggregate imports may mask substantial changes at the

industry level.
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penetration from NAFTA, as in the main specification, does not affect U.S.
antidumping and countervailing duty activity.

Another alternative measure of Chapter 19 activity is the cumulative number
of dispute settlement cases to date, rather than just in the previous year. While
there continues to be no effect on U.S. activity for Mexican filings and remands,
cumulative Canadian filings and remands, although not affecting U.S. anti-
dumping and countervailing duty filings, do significantly decrease the likelihood
of affirmative decisions (table 4, rows 3–6). There are a number of possible
explanations for this difference. One possibility may be that there has been a
longer history of the dispute settlement process for Canada and the United
States, and it takes time for various agents to understand the impact of the
dispute settlement process on their incentives to file cases or rule affirmatively.
A related explanation is that the history of the process to date has been one of
quick decisions in Canadian dispute settlement petitions and long delays for
Mexican petitions. Delays may make the process less effective in reducing U.S.
antidumping and countervailing duty activity against Mexico.

A further sensitivity test is the examination of whether U.S. antidumping
activity is affected by recent Canadian and Mexican antidumping activity.16 To
examine this, the numbers of Mexican and Canadian filings and affirmative
decisions against the United States were included as regressors in the specifica-
tion with a one-year lag.17 As with most of the results with respect to Chapter
19 filings and determinations, Canadian and Mexican antidumping filings
against the United States had no statistically significant effect on U.S. filings
and affirmative decisions.

A final alternative specification examined U.S. antidumping and countervail-
ing duty activity for steel cases only, which make up more than a third of all
U.S. antidumping and countervailing duty cases for 1980–2000. This specifica-
tion included explanatory variables specific to the steel industry, such as a steel
industry growth variable rather than the real GDP growth variable. Results are
qualitatively identical to those for the overall sample, including no evidence for
any effect of Chapter 19 dispute settlement activity on U.S. antidumping and
countervailing duty filings against Canada or Mexico.

16. Blonigen and Bown (2003) find evidence that the incidence of U.S. antidumping petitions and

affirmative outcomes is generally lowered by the potential for retaliation threats, but they do not examine

this specifically for NAFTA countries. Prusa and Skeath (2002) find evidence of tit-for-tat antidumping

filing behavior in worldwide patterns.

17. The author thanks Tom Prusa for sharing data on these Mexican and Canadian antidumping and

countervailing duty filings since 1980. Such activity for more recent years can be found on the WTO web

site http://www.wto.org/english/tratop_e/adp_e/adp_e.htm.
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IV. CO N C L U S I O N A N D PO L I C Y DI S C U S S I O N

Using a panel database of U.S. antidumping and countervailing duty activity for
1980–2000, this article finds little evidence that either increased import volumes
or NAFTA Chapter 19 dispute settlement activity affected the frequency of U.S.
antidumping and countervailing duty cases or affirmative determinations
against Canada and Mexico. An exception is evidence that cumulative remands
by Chapter 19 dispute panels to review U.S. decisions against Canada have led
to fewer new affirmative antidumping and countervailing duty decisions against
Canada, though this does not hold when examining only steel products. These
results contrast with the limited previous literature, which generally suggests
that Chapter 19 dispute panels reduce antidumping and countervailing duty
activity.

These results have implications for future trade negotiations in preferential
trading areas and the WTO since the Chapter 19 dispute settlement process was
likely intended to rein in use of antidumping and countervailing duty laws by
the United States. In both the CUSFTA and NAFTA, the United States tried to thwart
any attempt by partner countries to affect its application of antidumping and
countervailing duty laws. The compromise solution of Chapter 19 binational
dispute settlement procedures had the potential to affect antidumping and
countervailing duty activity because it allowed for timely dispute settlements
by panels representing both countries involved in the case. A critical constraint,
however, was limiting the Chapter 19 panels to rule only on whether a country
has appropriately applied its own laws and practices. In addition, the panels
have no ability to enforce judgments. While government agencies from all three
countries have largely complied with remands from the panel, this process did
not resolve the largest trade dispute it faced, the softwood lumber case with
Canada, which required resolution through direct government negotiations.

The ineffectiveness of the compromise Chapter 19 panels to slow down U.S.
antidumping and countervailing duty activity against Mexico may be viewed as
another way in which preferential trading areas involving industrial and devel-
oping countries may not be very effective in freeing trade. This interpretation is
consistent with recent literature (for example, Anson and others 2005; Carrere
and de Melo 2004) that shows that rules of origin restrictions placed on Mexico
through NAFTA limited the amount of effective trade liberalization.

The ineffectiveness of the Chapter 19 panels also raises the question of what
avenues current and future partner countries may have to persuade the United
States to reform or eliminate its antidumping and countervailing duty laws. One
option is more aggressive retaliatory activity against the United States. Both
Canada and Mexico have substantial enough trade volumes to retaliate effec-
tively. Of course, such strategies could lead to a trade war rather than to a
‘‘disarmament’’ agreement.

A second option is to try to harmonize competition policies and push
for folding antidumping policies into a common competition policy. Were
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antidumping and countervailing duty practices subject to the same strong cri-
terion for action as current competition policy (at least in the United States),
successful antidumping and countervailing duty cases would likely disappear.

A final alternative may be to argue for U.S. use of safeguard actions rather
than antidumping and countervailing duty laws. Safeguard protection allows
governments to impose temporary protection for a domestic industry, provided
that imports are a significant cause of injury to the domestic industry. The
explicit condition that safeguard actions are temporary is a clear improvement
over antidumping and countervailing duty cases—the United States is still
assessing antidumping duties and countervailing duties from cases as far back
as the 1970s. In addition, the injury test for safeguard actions requires a more
stringent test to prove that imports are a significant cause of injury, not just a
nontrivial one. In addition, safeguards do not require investigations of ‘‘unfair
trade practices,’’ which use costly resources to examine criteria that most
economists regard with skepticism.
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